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Abstract

The independent guarantee contract, in the strict sense of
contracts, is a contract that the will of the parties to the security
transaction in the broad sense tended to consider as an
independent contract that stood on its own, and separated it from
the case of dependence known as traditional guarantees.
Subordination, in the sense that the nullity, dissolution, or
termination of the main relationship does not entail the expiration
of the independent guarantee, or that there are reasons attributed
to the creditor that lead to its expiration.

It is based on this that the independent guarantee ends with the
original well-known reasons for expiration or with reasons
dictated by the nature of the contract itself, such as the expiry of
its validity period, but the matter does not apply to its release,
which is not to transgress public order, in other words, the
establishment of an independent guarantee, as a guarantee of an
unlawful commitment, leads to the termination of the guarantee
contract accordingly expiration of the independent guarantee.
Keyword: Independent Guarantee, Garantie Autonome, First
Demand Guarantees, Manifest Fraud, Manifest Abuse,
Independence, Surtyship, Cautionnment.
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Endnote
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2 Art. 2321: “La garantie autonome est l'engagement par lequel le garant s'oblige, en
considération d'une obligation souscrite par un tiers, a verser une somme soit a premiére
demande, soit suivant des modalités convenues".
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* Art. 2321: "...Le garant ne peut opposer aucune exception tenant a l'obligation
garantie....".
> Art. 2321: "2- Le garant n'est pas tenu en cas d'abus ou de fraude manifestes du
bénéficiaire ou de collusion de celui-ci avec le donneur d'ordre".
(ol sy seinl) S ¢ Y1 Arall (Al A 5 zaladl gaiall QUi ¢ MSH L ) e dilie (s ol ©
66 = 2016 4l
63 Ua el Haadl alall aiall Al ¢ S s ) e ) de s o7
8 Art. 6: "On ne peut déroger, par des conventions particuliéres, aux lois qui intéressent
I'ordre public et les bonnes moeurs".
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Art. 1892: "Le prét de consommation est un contrat par lequel I'une des parties livre a l'autre
une certaine quantité de choses qui se consomment par l'usage, a la charge par cette derniere
de lui en rendre autant de méme espéce et qualit".
12 Art. 1L314-19: "La garantie autonome définie a I' article 2321 du code civil ne peut étre
souscrite a l'occasion d'un crédit relevant des chapitres 11 et 111 du présent titre".
B3 Art. 2321: "....Le garant n'est pas tenu en cas d'abus ou de fraude manifestes du
bénéficiaire ou de collusion de celui-ci avec le donneur d'ordre....".
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> Art. 1104: "Les contrats doivent étre négociés, formés et exécutés de bonne foi. Cette
disposition est d'ordre public".
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" Mateo Sanchez Garcia,Javier Quicafio Rodriguez, Las Excepciones Del Garante Frente
Al Beneficiario En La Garantia Auténoma Del Derecho Espafiol, Revista Andlisis
Internacional, Numero 3 * Afio 2011, P.225. Available at:
https://expeditiorepositorio.utadeo.edu.co/handle/20.500.12010/10239. Last visited: 5/
11/2022.
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Article 19. Exception to payment obligation
If it is manifest and clear that:
Any document is not genuine or has been falsified;
No payment is due on the basis asserted in the demand and the supporting documents; or
(c) Judging by the type and purpose of the undertaking, the demand has no conceivable
basis, the guarantor/issuer, acting in good faith, has aright, as against the beneficiary, to
withhold payment.
(2) For the purposes of subparagraph (c) of paragraph (1) of this article,
the following are types of situations in which a demand has no conceivable
basis:
The contingency or risk against which the undertaking was designed to secure the
beneficiary has undoubtedly not materialized;
(b) The underlying obligation of the principal/applicant has been declared invalid by a court
or arbitral tribunal, unless the undertaking indicates that such contingency falls within the
risk to be covered by the undertaking;
(c) The underlying obligation has undoubtedly been fulfilled to the satisfaction of the
beneficiary;
(d) Fulfillment of the underlying obligation has clearly been prevented by willful
misconduct of the beneficiary;
(e) In the case of a demand under a counter-guarantee, the beneficiary of the counter-
guarantee has made payment in bad faith as guarantor/ issuer of the undertaking to which the
counter-guarantee relates.
(3) In the circumstances set out in subparagraphs (a), (b) and (c) of paragraph of this article,
the principal/applicant is entitled to provisional court measures....".
Alaall g il o slall Ase (Alial) Ulecall 4 6l daglall (Lia e dilne Gaus 3 oulie juad clapi®?
(293-260) o= « S & 30 37
0 Cass. Com., du 2 Février 1988, 85-17. Available at: https://cutt.us/7yHng . Last visited:
12/ 5/ 2022.
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% Vincent Brémond, Manuella Bourassin, Droit des siretés, N° d'édition: 7, ISBN : 978 2
247 19780 4, 2019, Dalloz, P. 401.
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Article 11. Cessation of right to demand payment:

The right of the beneficiary to demand payment under the undertaking ceases when: ....(c)
The amount available under the undertaking has been paid ...."
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- Art. 18: Set-off: "....the guarantor/issuer may discharge the payment obligation under
the undertaking by availing itself of a right of set-off....".

- % Art. 1347: “'La compensation est I'extinction simultanée d'obligations réciproques
entre deux personnes. Elle s'opére, sous réserve d'étre invoquée, a due concurrence, a la
date ou ses conditions se trouvent réunies"...
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Article 11. Cessation of right to demand payment:

The right of the beneficiary to demand payment under the undertaking ceases when: (d) The

validity period of the undertaking expires....".
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Avrticle 11. Cessation of right to demand payment:
(1) The right of the beneficiary to demand payment under the undertaking ceases when: (a)
The guarantor/issuer has received a statement by the beneficiary of release from liability
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