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Abstract:

The defferenation of the contract, as alegal concept, is one of
the new ideas in scientific research, aim to charectrise each
condition or obligation of the contract, as an independent contract
of the other parts, conclude under the agreement of the parties on
a specific object with its own cause; this idea had applied in
international contract too, specifically with the choice of law
applicable to the international contract, that’s also supported by
the potentiality of chossing the applicable law after concluding
the international contract.

The choice of the applicable law, play a significant role in
implementing the function of the international contract as a gear
to organize the legal relationship between parties with different
nationalites or where the contract belong to defferent legal
invironemnt with its object or effects.

Certainly, determine the applicable law to an international
contract will insure the good relationship between its parties, and
provide a referrance to specify the obligation of the parties; it does
also will assist the court of the arbitaration tribunal to decide a
conflict between the parties.
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" (The Tribunal shall decide a dispute in accordance with such rules of law as may be

agreed by the parties. In the absence of such agreement, the Tribunal shall apply the
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law of the Contracting State party to the dispute (including its rules on the conflict of

laws) and such rules of international law as may be applicable.

(2) The Tribunal may not bring in a finding of non liguet on the ground of silence or

obscurity of the law.

(3) The provisions of paragraphs (and (2) shall not prejudice the power of the Tribunal

to decide a dispute ex aequo et bono if the parties so agree." (61).
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(1) DRAFT HAGUE PRINCIPLES ON CHOICE OF LAW IN INTERNATIONAL
CONTRACTS 2012. Hague Conference on Private International Law. . Article 7 —
Severability A choice of law cannot be contested solely on the ground that the

contract to which it applies is not valid.

(2) Symeon C. Symeonides, The Hague Principles on Choice of Law for International
Contracts: Some Preliminary Comments, English version of an article published in
French in 13 Revue critique de droit international privé (2013). Page 21.
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(14) Hague Principles on the Choice of Law in International Contracts, Op. Cit.
Article 1, Par2." For the purposes of these Principles, a contract is international
unless the parties have their establishments in the same State and the
relationship of the parties and all other relevant elements, regardless of the
chosen law, are connected only with that State.”

(15) Commentary on the Draft Hague Principles, Op. Cit. Par 1.18, Page 19.
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(17) French Code of Civil procedure, Translated into Eglish by yves-Antoine
Tesgaye, Lawyer, PhD. Article 1492 "An international arbitration is the one that
concerns interests of international trade".
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(28) Draft Hague Principles, Art. 5" A choice of law is not subject to any
requirement as to form unless otherwise agreed by the parties”.
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(35) John O'Brien, Conflict of Laws. Second Edition, Gavendish Publishing Limited,
London, UK, 1999. Page 310" An express selection clause that was vague might
be regarded as meaningless and incapable of enforcement. An example of this
approach is illustrated by the court of Appeal judgment in Compagnie
d'Armement Maritime SA v Compagnie Tunnisienne de Navigation SA, where a

clause that stipulated that ' the contract shall governed by the laws of the flag of
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the vessel carrying the goods' was regard as too vague when the parties
contemplated that more than one vessel might be used”.
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(38) Hague Principles 2012, Article 2 Par. 2: "No connection is required between
the law chosen and the parties or their transaction”.
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(41) Cited by: Mo Zhang, Contractual Choice of Law in contracts of Adhesion and
Party autonomy, 41 Akron L. Rev. Vol. 41 2007. Page 26:" the Supreme Court
held that forum selection clauses are prima facie valid and should be enforced
unless the enforcement would be unreasonable and unjust, or the clauses were
invalid for such reasons as fraud or overreaching. 407 U.S. at 10". Published at:

http://conflictoflaws.net/2007/contractual-choice-of-law-in-contracts-of-

adhesion-and-party-autonomy/
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(44) John O'Brien. Op. Cit. Page 312.

(45) Regulation no 593/ 2008, Article 4 (Applicable law in the absence of choice)
Par 2:" where the contract is not covered by paragraph 1 or where the elements
of the contract would be covered by more than one of the points (a) to (h) of
paragraph 1, the contract shall be governed by the law of the country where
the party required to effect the characteristic performance of the contract
has his habitual residence".
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(51) Regulation no 593/ 2008, Article 4, Par 4: " Where the law applicable cannot
be determine pursuant to paragraph 1 or 2, the contract shall be governed by the
law of the country with which it is most closely connected ".
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(64) Oyunchimeg Bordukh, CHOICE OF LAW IN STATE CONTRACTS IN
ECONOMIC DEVELOPMENT SECTOR - IS THERE PARTY AUTONOMY? Thesis
submitted to BOND UNIVERSITY School of Law, Australia 2008. Page 99.
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https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA-chap04.htm ( Last

visit Mar 20 016).

ANV dmie 4 8,38 3slu siuane Galladl daall &das Al @080l e el s (19)
Also: Lena Gannage, Le Contrat Sans Loi En Droit Internatioal Prive. Electronic
Journal of Comparative Law, vol. 113 (December 2007). Par 1 Page 1. Available at:
http://www.ejcl.org/113/article113-10.pdf last visit 1/10/2016.

(70) Ch.civ., sect. Civ.) 21 juin 1950. (Rev. crit. 1950. 609, note Batiffol, D. 1951.

749, note Hamel, S. 1952. 1. 1,. note Niboyet, ].C.P. 1950. II. 5812, note J. Ph.
Lévy): "Attendu que, si tout contrat international est nécessairement rattaché a la
loi d’un Etat, la cour d’appel, interprétant souverainement le contrat litigieux,
reléve, tant dans ses motifs propres que dans ceux du jugement qu’elle confirme,
qu'il résulte de I'analyse des documents de la cause que l'opération, dont le

reglement est prévu, « en une monnaie stable, de poids et de finesse définis »,
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constitue un empruntinternational, la société francaise débitrice, ayant son siége
en France, empruntantal'étranger des fonds pour les besoins de son exploitation
et devant rembourser les préteurs sur des places étrangeres, ce qui implique un
double mouvement de fonds de pays a pays;
Attendu qu’il appartient aux parties, en un tel contrat, de convenir, méme
contrairement aux régles impératives de la loi interne appelée a régir leur
convention, une clause valeur-or, dont la loi francaise du 25 juin 1928
reconnait la validité, en conformité avec la notion francaise de |'ordre public
international
Attendu qu'il résulte des constatations des juges du fond que les contractants
s'étaient référés a la valeur-or du dollar canadien d’aprés la loi canadienne en
vigueur lors de la formation du contrat et qu’ « en spécifiant que la société
emprunteuse serait débitrice d'une quantité d’or déterminée », ils avaient, par
avance, entendu soustraire leurs conventions a toutes mesures législatives,
susceptibles de diminuer le montant de la dette en modifiant le poids et le titre
du dollar-or". Available at:

http://www lexinter.net/JPTXT2/contrat_sans loi.htm last visit 1/10/2016.
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R
(72) See: the applicable law and jurisprudence Evolution , an Article published at:

http://www.cabinet-ap.fr/avocat/expatriation/expatriation-legislation-

evolution-jurisprudentielle.html last visit 1/10/2016.
518 sl Galea¥y Joudl on Zeall ssaall slusdl sl dlagas 5 T ialy (VY)
Ladayleg 060 Amae YooV 48 Aslx]l clegidall
(74) Abla Mayss, Principles of Conflict of laws. Third edition, Cavendish Publishing

Limited, London, 1999. Page 9; John O'Brien, Conflict of Laws. Second Edition,
Gavendish Publishing Limited, London, UK, 1999. 140.
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Cited by: Abhishek Bharti, The concept of renvoi in the conflict of Laws June 10,
2008.Page 4. Published at: https://works.bepress.com/abhishek _bharti/1/ last
visit 7/10/2016.
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(77) htps://en.wikipedia.org/wiki/Renvoi : Inconflict of laws, renvoi (from

the French, meaning "send back" or "to return unopened”).
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(81) John O.Brien. Op. Cit. Page 136:" The criticism that, if English law wants to use

nationality, it should do so itself, and not through the medium of Italian law, is

pertinent”.

AV Amiis Gl sdian (ga99ldl e clle o T (AY)

¢A


https://works.bepress.com/abhishek_bharti/1/
https://en.wikipedia.org/wiki/Private_international_law
https://en.wikipedia.org/wiki/French_language

YAV [ Jg¥) giad) —CdEl Galdl) aml) sy daala — ¢ g3 LS /4553 aglal) Alaa

(83) Abla Mays. Op. Cit. Page 9: "Under double or total renvoj the English court,
which is referred by its conflict rules to the foreign country, must apply the law
which a courtin that foreign country would apply if it were hearing the case. This
means that the English court not only applies the foreign country’s choice of law
rule, but also its doctrine of renvoi. The operation of this form of renvoi is
illustrated in Re Annesley (1926), where the testatrix, a British national, died
domiciled in France according to English law, but domiciled in England according
to French law. Her will was valid by English domestic law, but invalid by French
domestic law, for she had failed to leave two thirds of her property to her
children. Under the English choice of law rule, the essential validity of the will
was governed by French law as the law of her domicile at the time of her death.
The court applied the roral renvoitheory and held that the will was governed by
French domestic law for the following reasons: the English court took the
reference to French law to mean that the case must be decided as a French court
would decide it. According to French conflict rules, the succession was governed

by English law as the law of the testatrix’s nationality”.
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(90) RobertSharpe, The Multiple Uses of renvoi In Rule And Interest Analysis-Based
Choice-of-Law Regimes. An Article published on the SSRN Electronic Journal
June 2010. Page 33-34" Renvoi is often described as an “escape device”
employed selectively by judges in order to avoid applying the otherwise
applicable choice-of-law rules to determine a dispute. If a choice-of-law rule
appears to mandate the application of a foreign dispositive law, and such a result
is not amenable to the forum court, where foreign indicative rules refer to an
alternative dispositive law there is scope for a judge = = to “escape” the result
otherwise reached by interpreting the reference to foreign law to include its
indicative laws, and thus the alternative dispositive law (often forum law) will
govern the Dispute”. Available at:
http://papers.ssrn.com/solY/papers.cfm?abstract id=\1YY4YY last  wvisit
8/10/2016.
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(96) Liberian Eastern Timber Corporation ("LETCO") v The Government of the
Republic of Liberia, Final Award and Interim Award, ICSID Case No. ARB/83/2,
31 March 1986 and 24 October 1984. Published at:

http://www.kluwerarbitration.com/ last visit 13/10/2016.

(97) ICSID Case No. ARB/83/2, Page 37:" the evidence provided by LTCO cleary
indicate that it was under French control at the time the Concession Agreement
was signed ".

(98) ICSID Case No. ARB/83/2, Page 37:" Since Liberia has signed and ratified the
Convention, it qualifies as a ' Contracting state™.

(99) 22 US.C. § 1650a (1982): (a) An award of an arbitral tribunal rendered
pursuant to chapter IV of the convention shall create aright arising under a treaty
of the United States. The pecuniary obligations imposed by such an award shall
be enforced and shall be given the same full faith and credit as if the award were
afinal judgment of a court of general jurisdiction of one of the several States. The
Federal Arbitration Act (9 U.S.C. 1 et seq.) shall not apply to enforcement of
awards  rendered  pursuant to the convention". Cited at

https://www.law.cornell.edu/uscode/text/22/1650a?qt-

us code temp noupdates=0#qt-us code temp noupdates (last  wvisit

13/10/2016).

(100) Liberian Eastern Timber Corp. v. Government of Republic of Liberia, 650 F.
Supp. 73 (S.D.N.Y. 1986), appeal filed, (2d Cir. Dec. 15, 1986). Cited by: Dorothy
Blac K Franzoni, Other States are not entitled to sovereign immunity with respect
to enforcement of ICSID arbitral awards, Liberian Eastern Timber Corp. v.
Government of Republic of Liberia, 650 F. Supp. 73 (S.D.N.Y. 1986). Page 6.
Published at:
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http://digitalcommons.law.uga.edu/cgi/viewcontent.cgi?article=1639&context

=gjicl (last visit 13/10/2016).

(101)ICSID Case No. ARB/83/2, Page 43: " The law of the Contracting State is
recognized as paramount within its own territory, but is nevertheless subjected
to the control by international law. The role of international law as a ‘regulator’
of national systems of law has been much discussed, with particular emphasis
being focused on the problems likely to arise if there is divergence on a particular
point between national and international law. No such problem arises in the
present case; the tribunal is satisfied that the rules and principles of Liberian law
which it has taken into account are in conformity with generally accepted
principles of public international law governing the validity of contracts and the
remedies for their breach".
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(103)ICSID Case No. ARB/84/3, Southern Pacific Properties (Middle East) Limited v
Arab Republic of Egypt (Award on Merits) (20 May 1992) 32 ILM 933 (1993)

('SPP v Egypt). Available at: http://www.italaw.com/sites/default/files/case-

documents/italaw1Y\¢ ..pdf (lastvisit 13/10/2016).

(104) Ibid. Par. 80:" Finally, even accepting the Respondent's view that the Parties
have implicitly agreed to apply Egyptian law, such an agreement cannot entirely
exclude the direct applicability of international law in certain situations. The law
of the ARE, like all municipal legal systems, is not complete or exhaustive, and
where a lacunae occurs it cannot be said that there is agreement as to the

application of a rule of law which, ex Aypothesi, does not exist. In such case, it
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must be said = =that there is "absence of agreement” and, consequently, the
second sentence of Article 42( would come into play".

(105) Ibid, Par 83: "When municipal law contains a lacunae, or international law is
violated by the exclusive application of municipal law, the Tribunal is bound in
accordance with Article 42 of the Washington Convention to apply directly the
relevant principles and rules of international law. As explained by one of the
authors of the Washington Convention, such a process "will not involve the
confirmation or denial of the validity of the host State's law, but may resultin
not applying it where that law, or action taken under that law, violates
international law".

(106) Ibid, Par 85: " The principle of international law which the Tribunal is bound to
apply is that which establishes the international responsibility of States when
unauthorized or u/tra viresacts of officials have been performed by State agents
under cover of their official character. If such unauthorized or w/tra vires acts
could not be ascribed to the State, all State responsibility would be rendered
illusory. For this reason, ". . . the practice of states has conclusively established
the international responsibility for unlawful acts of state organs, even if
accomplished outside the limits of their competence and contrary to domestic
law".
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(115) Regulation no 593/ 2008, Preamble, Par 13:" This regulation does not preclude

parties from incorporating by reference into their contract a non-State body of

law or an international convention".
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(116)DRAFT HAGUE PRINCIPLES ON CHOICE OF LAW IN INTERNATIONAL
CONTRACTS 2012. Op. Cit. Article 7" In these Principles, a reference to law

includes rules of law that are generally accepted on an international,

supranational or regional level as a neutral and balanced set of rules, unless the

law of the forum provides otherwise.".
de ple ISy Usall Opilall uelyd poaws Ogild ) tooldl sl (3 5,Lay "
oai oo (Wjlstag Buslme delsd Aegame Lidimgy (@aldW ol (Joull (ol
Sy s e AaSll 0gsl8
YOV Amign 3ilue siuan Gelladl daall &das (Al 00,81 e wexl 3(V1Y)
O =i Hlu yuuee Sl sucls (S35 e A(VVA)
YN A min 3l sdime LasY 8aly) (gpall daza Lige(119)

(120)Ralf Michaels, The True Lex Mercatoria: Law Beyond the State, Indiana

Journal of Global Legal Studies Vol. 14 #2 (Summer 2007), Indiana University

School of Law. Page 448. Published at:

http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2476&context=fa
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. Abla Mayss, Principles of Conflict of laws. Third edition, Cavendish Publishing
Limited, London, 1999.
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London, UK, 1999.
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Abhishek Bharti, The concept of renvoi in the conflict of Laws June 10, 2008

Lena Gannage, Le Contrat Sans Loi En Droit Internatioal Prive. Electronic
Journal of Comparative Law, vol. 113 (December 2007).

Mo Zhang, Contractual Choice of Law in contracts of Adhesion and Party
autonomy, 41 Akron L. Rev. Vol. 41 2007.

Ralf Michaels, The True Lex Mercatoria: Law Beyond the State, Indiana
Journal of Global Legal Studies Vol. 14 #2 (Summer 2007), Indiana University
School of Law.

Symeon C. Symeonides, The Hague Principles on Choice of Law for
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