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Pre-default and its effect on the performance of
the contractual obligation

at the debtores expense
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Abstract

Per- breach of the contract is that the other contractor shall act, act
or issue a statement indicating that will not out the performance on time
and that such breach may provide the contracting party with the right to
damage a range of options in order to remedy such damage, if there is
necessity, there is also the possibility of reparation through the
performance at the expense of the debtor. This matter is relative according
to each law. It is different in English law than in civil laws as the latter lack
an integrated regulation of predefault provision. The provisions are
detailed.
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The concept of prejudice to the performance of the contractual

obligation in English law
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HOchster v de Le Tour(1853) :

The parties agreed in April 2852 that the defendant as a courier for
three months from 1 June 1852 for p10 a month. On 11 May, the defendant
wrote to the plaintiff withdrawing from the agreement. The plaintiff started
the current action on 22 May. Later in May, the plantiff obtained an equally
good position as a courierto start in July.

Held the plaintiff could obtain damages from the defendant without
waiting for the defendant to fail to employ the plaintiff on 1 June. The
defendant's renunciation of the cOntract on 11 May would be treated as a
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breach of contract. The plaintiff was therefor entitled to minmise his loss
by accepting another position without losing his right of action against the
defendant.
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Where on of the parties to contract told the other party that he was not
goning to perform it, the other party could be excused form performace and
sue immediately for breach of contract, in spit of the fact that on
performance was yet due.
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610- Anticipatory Repudation
1-When either party repudiates the contract with respect to a performance
not yet due the loss of which will substantially impair the value of the
contract to the other, the aggriered party may.
a-For a commercially reasonable time await performance by the
repudiating party, or.
b-Resort to any remedy for breach(section 2- 703 or section 2- 711), even
though he has notified the repudiating party that he would await the
latter's performance and has urged retraction: and.
c-In ether case suspend his own performance or proceed in accordance with
the provisions of this Article on the seller's right to identify goods to the
contract notwithstanding breach or to salvage unfinished goods(section
2- 704).
2-Repudiation incudes language that a reasonable person would interpret
to mean that the other party will not cannot mak a performance still due
under the contract or voluntary affirmative contract that would appear to
a reasonable person to make a future performance by the other party
impossible.
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This term has a special connotation in English law. It reflects the
adoption of the conviction and the conviction and the conclusion obtained
by the debtor, which will not implement its contractual obligation and this
will set a future breach in the contrct.
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Anticipatroy breach in Enghlish law, where a party expresses its
intention not to perform its contractual obligation befor its performace is
due, or ach in such a way as to show its intention to breach the
contractbefore performace hs due, the party has committed an anticipatory
breach of the contract. In such cirecumstances, the innocent party has tow
options:

1-He may accept the breach and immediately sue for damages.

2- He may ignore the breach and wait for the time whene the performance
is due. In that case the contract continues to bind both parties and the
defendant will commit a breach oniy if the defendant fails to perform the
contractual obligation on the due date. If the guilty party does not perform
the contract by then, the innocent party may sue for an appropriate
remedy, damages or specific performance.
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Performance at the expense of the debtor under the pre-breach in
civil law
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Performance at the expense of the debtor under
the pre-breach in English law
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The problem of mitigation is presented in a special light in the case of
the so. Called(anticipatory breach) It has already been seen that, if a

defendant repudiates in May a contract for the delivery of goods in July,
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the plaintiff has an option. On the one hand, he may accept the repudiation
and sue at once for breach of contract he will then be under the ordinary
duty to mitigate. On the other hand, he may refuse the repudiation, hold the
defendant the dat of performance. If he prefers this course, the contract
rcmains alive and on question of damages or of mitigation has yet arisen.
It can not be said that there is any duty on the part the plaintiff to
mitigation his damages befor there has been any breach which he has
accepted as a breach.
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(With amd cartedr (council), Ltd v. McGrgor) the business of the
appellants was to supply litter bins to local councils theoughout Gread
Britain. They aere not paid by the councils, but by traders who hired
advertising space on the bins. On June 26™, 1957 the respondent agreed to
hire space for three yars beginning on the same day the respondent wrote
to cancel the contract. The appellants refused to accept the repudiation. Up
to this moment they had taken no steps to carry out the contract. But they
now preparted avertiment plates, attached them to the bins and continued
to display them for the next three years. The made no attempt minimize
their loss by procuring other advertisers to take the responden't place.In
due course they sued the respondent for the full contract price.

The Hous of Lords, by a majority of three to two, held that they were
entitled to succeed.

Gl Al (Al courses are open the promise) 4a sidall &l jualiacld o)) e
@ 48 peas g il dal il clall Gl ba (i Lagild (pe o2y 3ae (s Adllas
o 52l el (8 4l sy o5 (e 5 ¢ Brasall JOIAY) A8 5 (G8a5 5 oy seilly AdUaall
ol s e saiall o) 50V 2855 sy sm )l (e ) ) juaV) (ot 4l il
G I e (gial ) SV 20855 ) U (e Jaad 28 4uz8 JS w3l 5 0 151 28l
Jsla cpald (o seall Aal) aae die AN Al A 6 g 2 ga g puad 3 ¢ JalSIL Jsna e T yal
AY Gl e L g sl i Ges g Gali Al I ¥ et 30l 5 da (e cisill Jal
(592 gaal) 3y Al Cpuen anas YOIAT IS Laa
dal ge 48y pha e Gall ey dae el dagiill o2 (keith) 4ill Caa g S8
5228 Ol e 3Eall (sl Gl Gia (Saall (e Jal g el abusal) 2o ) 8l CallAT Y Cuny Lguia
sac 8] Jha Lgislg s a1 2o sall e J ey Jand Cumgy duals 4003 Ll Cad ) pudall (i
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Vs m3 8 i ) )y cmnd adle e adl) Uad dgas 531yl e (i sailly AUadl)
(59 e xall W ) Jeady o cong e all Jsinall yue o L)
As soon as it is realized that the mitigation rule is not a rule sui generis,
functioning in vaguer doctrin of causation, Alike in contract and in tort a
plaintiff may clim compensation only for the loss caused by the defendat's
wrongful aet: any loss created by his own unreasonable conduet he must
bear him self.
Al Wl 5l Aal e clall e (i jiy Sl ) Cadds caal g o) Gag yaall (e 3
(el Gl (e ) 8 JIAY) Gy Wiy 621 juzall Jali Ll (e ) A ginal) Jad)
e Jae () Ol pams Ll Gl e i iy ) pual) ol Caal s b 4l als (g
LDV sak ) (M gam of 4l ge J sixa
A party to a contract who suffers by reason of a breach committed by
onother party must take reasonable step to mitigate the loss. The second
aspect of the duty to mitigate is that the injured psrty must not take
unreasonable steps actually to increase the loss.
e Gl JS5 Al LA (33Ul ade Allie duay o) (g ISV pladll s 8 g
Sl U8 A Y200 ale o Ml Galas alal s o dpcad 80 )5 Le el (e c 2l 13a ) 3
o il G e Jsbadll ) 6 ) s a8 Allall o3¢d (a yaty o) (Hodson)oswa s 25l
S e (an gaill Ladaiall ac )l 8 Aaladl 2o g8l 168 5 JDAY) e Lis A ) juall e
OS X (S bl U A das jey dpaph daty ) il e (e sadl) axy Ja aell
L go 5 ) 8 3 o cilS Al of J Al (Hodson) aive s . pilie ye ) puall
DAY Calall Cula (e dBal) rd Lgad ) 1 s cball 2 g Jgla ) lats ) 5 cLula
O O3 ¢l g pan 3 ) sl (3 AL Cie 5 LY | alud) (i gally CaiSH Al L)
A st ye e 4 (lgild Adiliall aley o Ll 138 (S5 e (e (a3 I elld oo
e yiled adicat o) dailival) < HUR) (A 5l s s Caliuall Cuils (1
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Y o) lede S asUIL ST () puall Cadal Lo caal g @lllin Sy 6l ) a2 4l &l

b Jsine e 1l cSlu 8 ((Hodson) s as e S ol ddbia (ge 35

Sy G I A g sl e Wi Calisall slie] Gy &8 (e g clgald Coaia g ) gyl

OS5 a5 ot Lala (ha lS Lguila (e il ) g pemall ) ) Tk Lglile e o )
0381l JSAY) G

In a case in 1955, Hotson, L, J, had to consider the question (whether
the damages flow from the breach in accordance with the ordinary law of
damages for breach of contract. were they the natural and probable
consequences of the breach? If not, they are too remote .

They had refused the repudiation, were entitled to remain in active and
await the dae of performance> But they were not contract to be passive.
They embarked upon a course of conduct which cost money, seved no
useful purpose and was, as they knew, unwanted by the respondent. They
had chosen, in other words, to inflate their loss, and, wile under no duty to
mitigate, they were surely bound not to aggravate the damage. In the words
of Hodson, L.J., quoted above they had ( acted unreasonably in the in wich
they had been placed) and the respondent shold have been relieved from
the liability which wouold otherwise have fallen on him their expense was
self- imposed and was not caused by the breach of contract.
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Conclusion
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Maxwell, 1983, p1080, and see Smithand Keenanes: Enghlish law, sixteenth edition,
England, 2010, p413.
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