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Summary :

This research raises the issue of the obligation to ensure
safety as the most important obligation of tourism and travel
companies in the organized trip contract< which is why a tourist
chooses this type of trip¢ If the tourist aims for entertainment
and pleasure< he seeks to be sponsored by the organized
company to ensure his safe and healthy return home without
any damage ¢« particularly physical damage<  Although this
commitment is important: it has not received the attention of the
Iragi legislator< so this research is based on an analytical
comparative based on Egyptian and French law as well as
English law « The legislative experience of these States« as well
as the views of the opinions of jurisprudence and court
judgements have been presented¢ concluding to the need for
Iragi legislation regulating travel contracts in general and the
obligation to ensure safety in particular because of its
importance.

Keywords:- Obligation to ensure safety , Organized Trip
Contract , legal basis , The company organizing the trip ,
tourist .
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@)Cour de cassation , chamber civil , 21 nov 1911 , Available on :
https://www.legifrance.gouv.fr/juri/id/JJURITEXT000006953018/ .
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@® Frank Alleweldt Klaus Tonner and Marc McDonald , op.cit, p 7.
@Hamilton v Nuroof (WA) Pty Ltd [1956] HCA 42 | 10 August 1956 |,
Available on : https://legalhelpdesklawyers.com.au/2014/08/10/hamilton-v-
nuroof-wa-pty-Itd-high-court-of-australia-10-august-1956/amp .
@9 Rayn Arther , The capture release and recapture of occupational health and
safety , master degree thesis , university of reading , october 2018 , p36-44 .
@1 See the details of this case on website : http://www.bc.edu .
@2 See: Office of Health and Safety Executive, The history HSE, Article
published on the website, http://www.hse.gov.uk Without publication year .
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@3 Christopher J.sirres , health and safety in British regulatory state 1961-2001 ,
master degree thesis , university of london , colleg of law ,september 2016 , p
193.
34 All  of this Regulations Available on the website:
https://www.legislation.gov.uk .
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42 Art 1104 " Les contrats doivent étre négociés, formés et exécutés de bonne
foi. Cette disposition est d'ordre public ".
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https://www.thomascook.com/travel-with-confidence/financial-protection .

®2) Ewan Mckendrick , contract law, sixth edition , palgrave macmillan , london ,

2005, p 184.

®3 Alan donald Green , the effectiveeness of package travel regulation 1992 in

protection consumer with particular reference to regulation 15, LMM Research ,

university centeral lancashire , 2014 , p5.

¢4 Eldridge V TUIUK Itd , 16 december 2010, Birminghan / county court

Available on : https://www.travellawquarterly.co.uk/wp-

content/uploads/2017/02/tatla-review-of-cases-2012.pdf .

©5 Laurence Koffman and Elizabeth Macdonald , The Law of Contract , 7th

Edition , Oxford University Press , U.K. , April, 2010, p123 .

®® G.H.Treitel , Q.C ,D.C.L. ,F.B.A., The law of contract , seventh edition ,

sweet and maxwell , london , 1987 , p 158 .

®MWall V silver wing surface arrangment Ltd 1995 , noted by Alan donald

Green, op .cit.,p6.

©8 Alan donald Green , op. Cit.,p 7.

®9 Supply Of Goods And Services Act 1982 , Available on the website:

https://www.legislation.gov.uk .

©9 Art 12/1 of Supply Of Goods And Services Act “ In this Act a contract for the

suply of a service" concerned. means,subject to subsection (2) below ,a contract

under which The contracts,A person ( the suplier ) agres to cary out a service" .

©D Art 13 of Supply Of Goods And Services Act “ In a contract for the suply of a

service where the suplier about care is acting in the course of a busines , there is

an implied term and skil thatthesuplierwilcaryouttheservicewithreasonable Care

and skil ".

©®  Wilson V  best travel Ltd 1993 , Available on

https://www.travellawquarterly.co.uk/wp-

content/uploads/resources/Wilson_v_Best_Travel Lid.pdf .

©®3Stephen smith , Atiyahs introdection to the law of contract , sexth edition ,

clarendon press , oxford , 2005 , p163 .

49 Art L 221- 1 Code de la consommation “Les produits et les services doivent,

dans des conditions normales d'utilisation ou dans d'autres conditions

raisonnablement prévisibles par le professionnel, présenter la sécurité a laquelle

on peut légitimement s'attendre et ne pas porter atteinte a la santé des personnes”.

©9 Art 221- 2 Code de la consommation “Les produits ne satisfaisant pas a

l'obligation générale de sécurité prévue a l'article L. 221-1 sont interdits ou

réglementés dans les conditions fixées ci-apres".

) U.A.GHOZI , La conformite in faut-il recodifier Le driot dela consommation
sous La direction de d.fenouillet et f.Labarthe , econonica , 2002 , p 130.
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) Art 48 of Consumer Rights Act 2015 “ This Chapter applies to a contract for
a trader to supply a service to a consumer ...”.
9 Art 49 of Consumer Rights Act 2015 “ Service to be performed with
reasonable care and skill
1-" Evrey contract to supply a service is to be treated as including a term that the
trader must perform the service with reasonable care and skill “
5 Art 48-57 of Consumer Rights Act 2015.
(®See art 10-19 consumer protection act 1987 , Available on
https://www.legislation.gov.uk .
(D Art 211-18 code de “Les personnes physiques ou morales mentionnées a
l'article L. 211-1 sont immatriculées au registre mentionné a l'article L. 141-3.
Afin d'étre immatriculées, ces personnes doivent 1_ Justifier, a l'égard des
voyageurs, d'une garantie financiére suffisante, spécialement affectée au
remboursement des fonds recus au titre des forfaits touristiques, des prestations
de voyage liées et de ceux des services mentionnés au 2° du | de I'article L. 211-1
2- Justifier d'une assurance garantissant les conséquences pécuniaires de la
responsabilité civile professionnell.....”.
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@®Frank Alleweldt Klaus Tonner and Marc McDonald , Study on Safety and
Liability Issues Relating to Package Travel , op. Cit., p9 and 11 .
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@) Art 13 of the directive 2015/2023 “ Member States shall ensure that the
organiser is responsible for the performance of the travel services included in the
package travel contract, irrespective of whether those services are to be
performed by the organiser or by other travel service providers.
Member States may maintain or introduce in their national law provisions under
which the retailer is also responsible for the performance of the package. In that
case the provisions of Article 7 and Chapter Ill, this Chapter and Chapter V
which are applicable to the organiser shall also apply mutatis mutandis to the
retailer “
@) Art 211-16 “ Le professionnel qui vend un forfait touristique mentionné au 1°
du I de l'article L. 211-1 est responsable de plein droit de 'exécution des services
prévus par ce contrat, que ces services soient exécutés par lui-méme ou par
d'autres prestataires de services de voyage, sans préjudice de son droit de recours
contre ceux-ci...."
@®)Nelson Jones and jstewart , particular Gide to package holiday law and
contract , tollay publishing Ltd , London , 1993 , p 47
@)Chaoqun SONG , THE LIABILITY OF THE TRAVEL ORGANIZER IN
THE EUROPEAN DICIPLINES AND IN THE ASIAN DICIPLINE , Tesi di
Dottorato in Consumatori e Mercato , univercity Degli Studi , 2016 , p 48
®) Art 15 of The Package Travel Regulations 1992 " The other party to the
contract is liable to the consumer for the proper performance of the obligations
under the contract, irrespective of whether such obligations are to be performed
by that other party or by other suppliers of services but this shall not affect any
remedy or right of action which that other party may have against those other
suppliers of services"
©0 Art 15 of The Package Travel Regulations 2018 " The organiser is liable to
the traveller for the performance of the travel services included in the package
travel contract, irrespective of whether those services are to be performed by the
organiser or by other travel service providers”
©D Alan donald Green , op. Cit., p 35
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®% G. Viney et P. Jourdain , Traité de droit civil, conditions de la responsabilité,
4éme éd., L.G.D.J. 2013, n°743-1, p. 701.
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9 Ph. Le Tourneau, Les obligations professionnelles , in Mélanges L. BOYER,
Presses de 1’Université Toulouse 1 Capitole, 1996, p. 365.
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unilateral, op. cit., p. 494 . Marius Tchendjou , Droit des obligations , ouvrages
Vuibert sur , 2014, p9 Available on www.Vuibert.fr .
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119 article 127 de la loi, n° 75-627 du 11 juillet 1975, aux termes duquel, le
titulaire de 1’agrément ou de la licence « répond de tout manquement a 1’une de
ses obligations, dont il est tenu de s’acquitter avec diligence, en veillant
notamment a la sécurité des voyageurs ».
(120Cour de Cassation, Chambre civile 1, du 15 décembre 1969, Publié au
bulletin , available on : https://www.legifrance.gouv.fr .
(2) C.A Paris 5 desember 1980

115 0o ¢ G siaa ¢ 3 85 dall daal ¢ (B4l L
(22Malaurie Ph., Aynés L. et Stoffel-Munck Ph., Droit des obligations « op, cit ,

p708.
(129Cour de Cassation, Chambre civile 1, du 15 décembre 1969, Publié au
bulletin available on

https://www. quﬁrance gouv.fr/juri/id/JURITEXT000006981187 .
(124 Cass. 1ére Civ., 11 mars 2009 , , Available on ; https://www.lexisveille.fr/ .
125 TUI UK Ltd v Morgan: ChD 9 Nov 2020 available on :
https://swarb.co.uk/tui-uk-1td-v-morgan-chd-9-nov-2020/ .
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I32Cour de Cassation, Chambre civile 1, du 27 octobre 1970, 69-11.185, Publle
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(133) Cass . civ 23 fevrir 1983, D.S,1983 , 481.
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139 Frank Alleweldt Klaus Tonner and Marc McDonald , Study on Safety and
Liability Issues Relating to Package Travel , op. Cit. , P5.
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