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Abstract

The guarantee has been known since ancient times as the
most widely used personal guarantee, whether at the commercial
or civil business level, internally and externally. However, it
suffered from weaknesses from the point of view of creditors. In
search of a safer personal guarantee, and based on contractual
freedom, independent guarantees arose, starting with practice,
followed by the stage of legislative regulation.

This type of new guarantees is based on the principle of
independence. The independent guarantor, who is the debtor of
the guarantee, is bound by a personal guarantee originating in the
contract with the inability to adhere to defenses, which
constitutes an advantage that tempts creditors, and the well-
known legal systems cannot accommaodate it, such as (Surtyship,
Imperfect Representation, Stand-By Letter Of Credit).
Keywords: Independent Guarantee, Garantie Autonome, First
Demand Guarantees, Independence, Surtyship, Cautionnment.
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37 0= 2017 Aand danha
4 Art. 2323: "La sOreté réelle est I'affectation d'un bien ou d'un ensemble de
biens, présents ou futurs, au paiement préférentiel ou exclusif du créancier".
p b 2 58l (g dlaa alae 5% (s 0bn (A sed Al Ciliseldl) £ 5 (ge g 5 iepaall Opalil) S
Caldl) clalis s ) st 3 ek & el (palill lialil die alia 2y Gl (a8 el AN
309 e ¢ e AU A3l s@\)ﬂ Al
Sl 8 (el 4 5 8 Ul (g i gm0 8alall (8 a3l ) (A 5 Al A 6
(Gls samaa ¢ (5 sl 1 Tty 3 5all 3 gl he alsa Lelae ¥l 5) Lulane (S 51 LS calee
200=
Gosebe e ATy A ALK 1 23 5okl alall 1932 A LS ol sl
ALY -3 bl A 2D Apail) AN -] )30 DG o 2580 e ad) el s e AL
Mg ey
Tom eGlas sian g seiaall deal G5 M e o7
Lediad (50 (Al s g siiey @l) Lnll jpualic 2a g o (Sae 4l i) (515 nd 8
ale aé iy hadll gl el e sl Ale gl AT a5 Jae i il el YIS
On et N Bl g s (3 La e (S W 431 Y agle A48 gie (0 5S5 ) JAT (38 25m g
1A o LoVl Gall S glal juadl e caign ¥ sl b juae oS aaall g e gl Cua
(s a5y ) 58 1 ylaiy 3 all <" Al ¢ il IS Y (i o g 5 1 A8l 3 g 50
Axala 637\.1_54\3]\ ?#‘ FAPON s:\.'a_)u.a:\...u\_)é _‘;u.d\ u).aul\ ‘f Muﬂ\ Dl cés: ULELA Anaa
72 0= 2021 ¢4 222 36 alaall calazy
®Vincent Brémond, Manuella Bourassin, Droit des siiretés, N° d'édition: 7,
ISBN : 978 2 247 19780 4, Dalloz, France, 2019, p. 37.
Wwolou Komi, Sciences juridiques, politiques et de 1’Administration,
Cours donnés a I’université de lomé, P. 11.
11D, Ignacio Hernandez Meni, La Virtualidid De La Clausula De Pago A
Primer Requerimiento Para Definir La Naturaleza De Las Garantias
Autonomas, La problematica de la calificacion juridica, Revista de Derecho
Civil, vol. VIII, nm. 4 (octubre-diciembre, 2021, ISSN 2341-2216.
12 Art. 2287: "Les s(retés personnelles régies par le présent titre sont le
cautionnement, la garantie autonome et la lettre d'intention™.
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- Laurent Aynés, Pierre Crocq, Collection Droit Civil Droit Des Saretés,
10 e édition, France, 2016, p.33.
14 Art. 2: “For the purposes of this Convention, an undertaking is an
independent commitment, known in international practice as an
independent guarantee or as a stand-by letter of credit, given by a bank or
other institution or person ‘“guarantor/issuer” to pay to the beneficiary a
certain or determinable amount upon simple demand or upon demand
accompanied by other docu- ments, in conformity with the terms and any
documentary conditions of the undertaking, indicating, or from which it is
to be inferred, that payment is due because of a default in the performance
of an obligation, or because of another contingency, or for money borrowed
or advanced, or on account of any mature indebtedness undertaken by the
principal/applicant or another person”.
2016 4 st & 2l G 38N (5 )3l #Sla¥) Claniie adl A Be) B 3 jen 32 oy 210
bl all aalll Ay s o Jall 48 3 gl Sadl ol@l Je il s
422 52 2019 e salall aaall calas 32 5y b 5 43 1)
16 Art. 1100: "Les obligations naissent d'actes juridiques, de faits juridiques
ou de l'autorité seule de la loi...."
1"Cass., comm., du 2 février 1988, 85-17. Available at:
https://cutt.us/7yHng . Last visited: 12/5/2022.
1951 4 40 a8 ) (Bl el Faad) o sl 8 Lgaaloa Lead 33 sl 500 W) o 305 Al calall 18
¢52 saldll A ajle (ai g Sl sall oL (84 3alall dadle (aiga el Glag¥l) 1 s Jaal)
G adle a3l ae gl (1308 sl L adle aiy Landi Ua ) g sa oall JlEall yjad
(185 3l
o al YA ks b gaa gl il ks deae oS B de 5 caSall il e 219
25 Ua e Huac 20
2! Bompockl 4acTHOMpaBOBOro perynmpoBaHus, legal nature of an
independent (bank) guarantee, lyudmila g. Efimova, legal concept, vol. 17.
No. 4, 2018, p.88, available at:
https://doi.org/10.15688/Ic.jvolsu.2018.4.12, last visited: 16 sep. 2022.
G /bl ) G 8 U A (alal) o el b lendd) e clilecall canu aaal pal Jui 222
2017 4l ¢ yae dnaall daalall o dal )l Aandall (A5 Hlaa sl o o) eI o sl (3t
136 o=
o el iy Lo 138 5 633 yanal) il puaill dsay < 31 ) AadaiV) e ALY () sl 2223
2 jall ¢ i 8l AN AUl A s ) seda (e ALy gla Bae i g Alsiial) lileall ) seda
At
- Pascal Ancel, Les Suretes Personnelles Non Acceoires En Droit Francais
En Droit Compare, these pour le doctorate, universiti De Dijon, Francais ,
1981, p.4.
24 Contra. PH. Théry, Siretés Et Publicité Fonciere, PUF, coll. « Droit
fondamental », 2e éd. 1998, n° 6. Referred to at: Julie Crastre, La summa
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divisio des pour soi et des sOretés pour autrui, These de Docteur, Universite
Panthéon-Sorbonne-Paris, 2020, P. 73.
25 M. cabrillac et. Mouly, droit des sdretés,4 ed. Referred to at:
59 U= 2014 i s daada (50 (paisll
adde (gaiall il et A8 Hlay dandl e (g idall e a8 (gaiiuall e V) 8 26
Ca paall Al g pune cppal @8l alla 30 5hasy 3y 3all JSLia (e iad) 24855 (jin ying Lae ey
Aaal) el dl 5 45 318 o slall 48 S Alna ¢ gaiiunl) Alaie V) Sie Con oy dpfiasdl) dga 5o 3
Aade Y - J @b Sl e M&uﬂ\ Jgana (38 2ad5¢]132 L2010 Al (7222l (]
@iiall dlaie V) ) @lld (e gy s ¢l gall Ay el Ciliiall 4 gud A g ey gatiudl)
2 el celd g 30l Jy Gl 313 Sl Y g8 A )l dsdial) (e 4l dgaiiall JE) (e a2 Ml
A a1 o glall Alna o sativual) laie W) oyl Ay jlacill A8ball (0 Ay gusd Jal i) caliny laiy
302 2021 4 2 222l 36 alaall ¢ Sl S colary drala
Sl sl 5l A )y g pladll B0 (8 sl g smsall 58 e 0 27
8 U= 2020 A ¢daada g0 gy ‘Lﬁ)}@—.“-“j‘ Sl cedaldd)
Analall (o Sl 0 (3 sl Aa ¢ & paaall o) FIVI 8 2 il 8 S8 <5 sun sall (g 558 e 228
17-1 U= 0= 2018 Al 30-29 e <16 Alas iy puaiivudl
Ja Aakalll 300 Y1 e disa 55 Y Al V) il e el o5 Ladie 3 el o) V0 o) 5%
O sanian A 4he 5 pie oo il zany Y (521 o) SV 1(da 3 jaldall 30l Y e gl Ay
O aly b lagmia iy gyt Liaje 85 Al 2l ol 33V ol (o caiaall 521 V)
(otmall ol y ae JAls sl el B Y e il el jelday ol (i gl Gl
55 0@ 2018 ¢e2 S dada ol g1 3;}).13\ ¢yl ‘;1}\\3}\ e\ﬂy‘
67 0= ¢l yrad
¢ e i 45 e Alila Al Al 50 Jaieall ol 5V A k5 s 3ad) Ces dpas et
¢@l ol (o Hlaall UJ.MJ\ i< ‘A_AJY\ ixdall 2016 Al ‘;uu_)sl\ Cha=dl) D) ol ¢l yadl
A48 U= 2021
32 Art. 3: "Independence of undertaking For the purposes of this Convention
,an undertaking is independent where the guarantor issuer’sobligation to
the beneficiary is not: (a) Dependent upon the existence or validity of any
underlying trans- action, or upon any other undertaking (including stand-by
letters of credit or independent guarantees to which confirmations or
counter-guarantees re- late); or (b) Subject to any term or condition not
appearing in the undertaking, or to any future, uncertain act or event except
presentation of documents or another such act or event within a
guarantor/issuer’s sphere of operations".
33 Art. 1128: "Sont nécessaires a la validit¢ d'un contrat :1° Le
consentement des parties ;2° Leur capacité de contracter ;3° Un contenu
licite et certain”.
S OS5 el QUi (A jlie A ) a8adl () gancan ¢ ISH Lia 1) die il die (ppn 034
Uadd) 2016 bl 10 5 saball ay 5l o s pall i gar Janall s jill iaall o 53l
672 0= 2018 012320 (17 alaall ¢ gilall Canll dpalSY)
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35 Art. 1162: "Le contrat ne peut déroger a l'ordre public ni par ses
stipulations, ni par son but, que ce dernier ait été connu ou non par toutes

les parties"”.
Lgagity o jlamy gt L g el 8 3, ) 5 28K 50 sadl el e (3L 2 glail) 2301136
Jolidiial) 3 giall ol Nal) 138 (;A%S\JL\LHN':\QM\ 133 1) g i g elga Dy 5 ()8 ykall
Aadall I3 dba ) de dilue Cpes 3 Galad) aadll s ey Madall e Las
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5 = ¢2019 4 (68 221l (]9 Aadll (Jia sall
GQUSH (5 b aane &) siie Apaddll s dgiell Clineill a8 ¢ 5 A 42,1238
6002 2014 ¢ 5 chasha 230 () 30 ¢ aidall
39 Cass, comm., 19 avril 2005, 02-17.6 . Available at:
https://www.legifrance.gouv.fr/juri/id/JURITEXT000007050494?dateDec
ision=19%2F04%2F2005&isAdvancedResult=&page=2&pageSize=10&p
dcSearchArbo=&pdcSearchArbold=&query=garantie&searchField=ALL
&searchProximity=&searchType=ALL&sortValue=DATE_DESC&tab s
election=juri&typePagination=DEFAULT .
- Last visited: 14 Nov. 2022.
“OAvailable at: Validité de la garantie autonome en droit interne
(wikimemoires.net). Last visited: 12/5/2022.
81l Gamiaall (i AN 8 A 50 0l el A SV g gaadl s ulae a8 04
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“Art. 2321: "2- Le garant n'est pas tenu en cas d'abus ou de fraude
manifestes du bénéficiaire ou de collusion de celui-ci avec le donneur
d'ordre".
44 Julie Crastre, , Op. Cit, P 463. ;
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- Cass.,, comm., du 12 décembre 1984, 83-15.389, publié au bulletin.
Available at:

https://www.legifrance.gouv.fr/juri/id/JURITEXT000007014239?dateDec
ision=12%2F12%2F1984&init=true&page=1&query=garantie+autonome
&searchField=ALL &tab_selection=juri Last visited: 12/27/2022.
49 Art. 2288: ""Le cautionnement est le contrat par lequel une caution s'oblige
envers le créancier a payer la dette du débiteur en cas de défaillance de celui-
ci".
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51Art. 2293: "Le cautionnement ne peut exister que sur une obligation
valable....". )
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